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SHOULD COLLEGES RELEASE GRADES OF
COLLEGE STUDENTS TO DRAFT
BOARDS?
RICHARD DOBBS STRAHAN*

As the activist movement has spread from campus to campus
across the nation, students are now asking questions about university functions that have never before been challenged. Students
who were formerly given to the "gray flannel suit" type of conformity are now seeking many kinds of avenues for self expression.
Although many of the protest movements are short lived and lead
many students up blind alleys educationally, there is a growing
demand for participation in kinds of decision-making in the college
and university community which concern students. Although these
activities hve been fraught with excesses of various kinds, second
thoughts have been given to many processes in higher education
that have destroyed the underlying right or purpose. Unfavorable
reactions against many of these activities have developed because
of the excesses of certain civil riots, anti-Viet Nam demonstrations, sit-ins, draft card burnings, and use of hallucinatory drugs
on campus.
Current administrative practices on several levels have been

challenged by crusading student leaders. A number have expressed
themselves as feeling that students should have a direct voice in
college administration, others declare that the student is the person
who is most often affected by such decision making and that they
should have an active role in determining their own futures.
One of the significant areas which has been challenged by
student activists in recent weeks has been that of the college or
university administration cooperating with local draft boards in
. President, Lee College, B.S. 1948, Texas Wesleyan College, M.Ed. 1949, Southern
Methodist University, Ed.D. 1955, LL.B. 1965, University of Houston Admitted to Texas
Bar 1965.
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regard to reporting student standing at the various colleges. College
students who have been granted deferments by selective service
boards find their position as a student jeopardized when the college
registrar or other administrative officer submits to the draft board
a status report on student grades. Whether this status report includes actual grades, grade point averages, or the student's rank
in class may determine whether or not the student is permitted
to remain in college.
Students who have complained about the release of their grades
to the draft boards maintain that their personal rights are being
violated when such grades are released or publicized without their
permission, that such system evokes from their draft board discriminatory treatment, and that they should not be subjected to
such re-evaluation on the basis of grades reported by college administrators. It is particularly fitting at this time to examine the
nature of student records, the property rights or interest which are
involved, and the rights which exist and should be protected in this
area. From such an examination, significant guidelines for college
policy in regard to the management and control of record systems
as a means of protecting rights which may exist in this area.
WHAT IS THE LEGAL NATURE OF STUDENT ACADEMIC

RECORDS?

Characterization of student academic records in colleges will
help to define the problems and the legal issues which are involved
in this area. Definitive cases dealing with student records in higher
education are somewhat sparse in legal literature. I am of the
opinion that the record would be characterized as a quasi-public
record. Such a classification casts a great deal of light upon the
problem of property interest and custody, but little light is cast
upon the problems of development, access, or management. Let
us deal first with the problem of characterization.
Although college records may technically be kept by persons
who are not public officers, they meet most of the tests of public
records.' The most widely quoted legal definition of public records
2
is that utilized in Amos, Comptroller v Gunn:
A public record is a written memorial made by a public
officer authorized by law to make it. It is required by law
to be kept, or necessary to be kept in discharge of a duty
imposed by law or directed by law to serve as a memorial
and evidence of something written, said, or done.
As a rule public records must include at least the following
1. Martha L. Ware, Editor. Law of Guidance and Counsaelng (Cincinnati. W
Anderson Co., 1964), p. 41.
2. 84 Fla. 285, 94 So. 615 (192).

H.
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elements or criteria: (1) be written memorials, (2) be made by
public officers, (3) be made by officers authorized by law to do so,
and (4) be accurate and durable. 3 The mere fact that a record
is on file in a public office, is made by a public officer, 4or is in
custody of a public officer does not make it a public record.
A writing is listed as the first criterion of a public record.
School personnel records run the gamut of personal information
about students and their families and are almost always in writing.
Though much of it may take on the character of private or confidential information, it is frequently necessary as part of an accounting process to justify state financial assistance to the college.
Such a sweeping impact as would be anticipated from the precious
definition has been judicially restricted. Untranscribed notes of a
clerk of a local school board were held not to be a public writing
5
within a statute entitling every citizen to inspect public writings.
Notes of a college board of trustees probably would be similarly
treated. Once transcribed and awaiting only approval and placement
6
In journals they become a public writing. The unrecorded knowledge of a school officer is not a public record and there is no
T
means of compelling divulging of names or information. Where
matter recorded in an official board of trustees meeting is of such
delicate nature that public policy dictates non-dissemination, the
Conover case indicates that matter being made avilable to the
press of the public might be limited to "general" information and
seems to give discretion to the person responsible for recording
the meeting." Records of various formal proceedings of a judicial
nature have been held free from public inspection until the action
is completed.9 Under statutes granting inspection of public documents, additional restrictions have been placed on access to various
records. Books, accounts, documents, registers, and reports of a
penal institution are not "public" records within the statute requiring furnishing of certified copies on payment of fees therefor 10
Where an officer makes records not required as an official duty
and which are not indispensable in proper conduct of the office,
they are not public records.
The opposite conclusion is reached however, where the records
are paid for, directly or indicrectly by the public and records are
1
However,
prepared in proper discharge of the officer's duties.
3.
4.
5.
(1954).
6.
7.
S.
9.
10.
11.

76 C.J.S. Records § 1 (1952).
Miller v. Murphy, 78 Cal. App. 751, 248 P 934 (1926).
Conover V. Board of Education of Nebo School Dist., 1 Utah 2d 375, 267 P.2d 768
Ibid.
Caughlan v. Charles T. Cowan 190 N.Y.S. 2d 934 (1959).
1 Utah 2d 375, 267 P.2d 768 (1954).
Birnbaum v. Wilcox-Gay Corp., 17 F.R.D. 133 (1953).
Rhodes v. Meyer, 225 F.Supp. 80 (1963).
Polk County v. Parker, 178 Iowa 936, 160 N.W 320 (1916
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in a school setting, one court has expanded the concept of public
records. In Valentine v Independent School District of Casey" the
court said:
The markings or records kept by teachers are, in a
sense, public records, and not the private property of the
teacher or the school.
It is necessary that records of
different pupils be kept for the information of other teachers
and school officers, since the statute provides for the keeping
of graded schools. It would seem that such records are
public records within the meaning of the law
The logic revealed in these decisions indicates that incomplete
or interim communications are not records of a public nature
until they are completed and take on significance as a record of
some transaction or discharge of some duty imposed by law 13 Any
record required to be kept and retained by force of statute, regu14
lation, or judicial decision is at least quasi-public.
The status of college educators as "public officers" can be
easily traced for meeting the second criterion. Public colleges would
be characterized as "public schools" which have been defined as
those that derive support entirely or in part from moneys raised
by a general state, county, or district tax. 15 The administrative
offices of a college are filled with a right, authority, or duty created
and conferred by law by which an individual is vested with some
portion of the sovereign function of government to be exercised by
him for the benefit of the public and the individual so invested is
a public officer 16 It would be natural to assume any record made
by such public officer in pursuance of duty, the immediate purpose
of which is to disseminate information to the public, or to serve
17
as a memorial of official transactions would be a public record,
but problems develop in actual application to the educational
situation.
Distinguishing between school personnel as public officers or
employees has not led to uniform court decisions. Members of
boards of trustees whether county,1 8 city, ' or loca 2 0 have consistently been held to be public officers in discharge of statutory duties.
County,2 1 parish,2 2 and local 23 superintendents of education have
12.
13.

174 N.W 334 (Iowa 1919).
Robinson v. Fishback, 175 Ind. 132, 93 N.E. 666 (1911).

14.

Pyramid Life Ins. Co. v.

15.
16.
17.
18.
19.
20.
21.
22.

Cook v. School Dist. No. 12, 12 Colo. 453, 21 P 496-97 (1889).
Pollack V. Montaya, 55 N.M. 390, 234 P.2d 336-37 (1951).
People ex rel. Stenstrom v. Harnett, 131 Misc. 75, 226 N.Y.S. 338 (1927).
Townsend v. Carter, 174 Ga. 759, 164 S.E. 49 (1932).
Sweeny V. Boston, 309 Mass. 106, 34 N.E.2d 650 (1929).
Reiff v. Redfield School Board, 216 Ark. 474, 191 S.W 16 (1916).
Whitley County Board of Education v. Rose, 267 Ky. 283, 102 S.W.2d 28-9, (1937).
State e= rel. Smith v. Theus, 114 La. 1097, 38 So. 870, 872 (1905).
Smith v. Board of Education of Ludlow, 111 F.2d 572-73 (1940).

Masonic Hospital, 919 F.Supp 51 (Okia. 1961).
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also been declared public officers. Collegiate registrars or faculty
in a tax-supported institution would be similarly classed as public
officers. In Cottongim v Stewart,2 4 a well-considered Kentucky
decision, the role of the teacher is described as not properly a public
officer even though his employment is in a public capacity and is
treated in some cases as a public official.
The filing of a document in a public office25 imports that it is
placed in a public official's custody to be preserved for public use
and it is no less a public record because its value is best conserved
by maintaining its confidential character because it was not originally intended as a public record. The full effect of the conclusion
that school personnel records are public records has been tempered
by decisions which hold that all records kept by public officers are
26
not public records as regards the right of public inspection.
Once the record is properly placed in a public office or in the
custody of a public officer no private person has a right to remove
it, 27 and further they will probably be considered as belonging to

the office and to the public.28 The officer who has public records m
his charge is the mere custodian of them and subject to the will
of the state in allowing any person the right of access to them
29
since he has no property interest in them.
Little attention will be given to the third and fourth criteria
given for the basic determination of the character of school records.
Schools and colleges are of such importance to the social order that
they are organized and carried out through constitutional or legislative mandate. 30 Since this is true, little consideration need be
given legal authority to require reports and records of teachers
or professors here.
The fourth criteria involves accuracy and durability Some
authorities do not regard these criteria as determinative and state
that "public character of records is not ordinarily determined by
the manner in which they are kept or by any formal characteristics.' s3 In various types of legal proceedings some weight is given
to their supposed accuracy In Valentine v Independent School District of Casey,82 the court said:
24. 283 Ky. 615, 142 S.W.2d 171, 176 (1940).
25. People V. Pearson, Ill Cal. App.2d 9, 244 P.2d i5 (1952).
26. Blandford v. McClellan, 173 Misc. 15, 16 N.Y.S.2d 919 (1940).
'7.
76 C.J.S. Records § 39 (1952).
37. Pyramid Life Ins. Co. v. Masonic Hosp. Ass'n. of Payne City, Okla., 191 F.Supp. 51
28. Annot., 1917B L.R.A. 1183. See also- People v. Russel, 29 Cal. Rptr. 562 (1963)
(Criminal case).
29. Detroit v. Board of Assessors, 91 Mich. 78, 51 N.W 287 (1892).
30.

Tax. CONST. Art. VII

§ 1

"A general diffusion of knowledge being essential the preservation of the liberties
and rights of the people, it shall be the duty of the legislature of the state to establish
and make suitable provisions for support and maintenance of an efficient system of public
free schools."
81. 45 Am. Jus. Records and Recording, §§ 4 & 6 (1943).
82. 187 Iowa 555, 174 N.W 334 (1919).
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School records are competent evidence where the nature
of the office seems to require them, and whether duty to
keep them is enjoined by statute or by a superior officer
in the performance of official duty So long as the one making
them was in discharge of a public and official duty in so
keeping the book of entry, it is sufficient. Such entries are
generally made by those who can have no motive to suppress the truth, or to fabricate testimony To be admissible,
it will be necessary for such records to be authenticated
and proper foundation laid.
Because of the problem of admissibility and the susceptibility
of attack as "hearsay" several jurisdictions have developed exceptions allowing public records to be admitted.38 An early Michigan
case dictates that while school records are not conclusive in themselves, as against all other evidence upon the question of a pupil's
attendance at school, yet when made in course of duty, and not
shown to have been tampered with, they are entitled to great
weight. 84 An Oklahoma case3 5 develops a test of admissibility for
hospital records and it would be appropriate for college records
because the person making them could rarely be called upon to
testify as to the truth of the facts stated therein. The test is:
(1)
(2)
(3)

They must be shown to have been correctly kept,
To have been made in the ordinary course of business
as an essential part of a business system, and
To have been made at or reasonably near the time of
the transaction in a book of original entry

In addition the record must be relevant and material to the issue
in controversy
Little material is available as to the required durability Most
college personnel data is recorded on a permanent record or transcript card which will be maintained in perpetuity A New York
statute calls for its public records to be recorded in durable ink
on quality paper suitable for filing.36
When college student personnel records are analyzed by utilizing the public record criteria, they are likely to be declared public records, or at least quasi-public records. 7 Such declaration
may be influenced by nature and purpose of the record, and
possible cutom and usage where the statutes are silent.35 In a
33. Brown v. St. Paul City Ry., 241 Minn. 15, 62 N.W.2d 688 (1954).
34. Thrustin v. Luce, 61 Mich. 292, 28 N.W 103 (1886).
35. Hembree v. Von Keller, 189 Okla. 439, 119 P.2d 433 (1937).
36. N.Y. Enuc. LAW § 144 (McKinney 1953).
37. Pyramid Life Ins. Co. v. Masonic Hosp. Ass'n. of Payne City, Okla., 191 F.Supp. 51
(D. Okla. 1961).
38. Sorely v. Lister, 218 N.Y.S. 2d 215 (1961).
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minority of states, public records are defined directly by statute
39
and court interpretation.
Characterization of pupil personnel records in schools as public
records does not settle many legal issues. If the record is characterized as public or quasi-public the problems of property interests and custody are solved but little light is cast upon the
problem of access, or management. The following section deals
with this area.
WHO SHOULD HAVE ACCESS TO COLLEGE STUDENT
PERSONNEL RECORDS?

The availability of public or quasi-public records for inspection
by various individual will be controlled either by common law concepts or by statutes. Haas4 0 classifies treatment in various states
as follows: (1) common law states, (2) general inspection, and
(3) specific statute states. These categories offer a means for consideration of the problem of access and inspection of educational
records.
At early common law, association between the governmental
authorities and its citizens was infrequent; hence there was little
opportunity for record making. As a consequence English courts
were seldom called upon to enforce the right of an individual to
inspect public records. 41 It was generally accepted that there was
no common law right in all persons to inspect public records and
documents. There was need for the right of inspection where a
record was sought in order to obtain evidence or information for
use in prospective litigation. The English court recognized this need
42
and enforced it with a writ of mandamus in behalf of the litigant.
Accordingly the rule developed that a person was entitled to the
inspection of public records including legislative, judicial, or executive officers, either personally or by his agent, provided he had
an interest which was such as would enable him to maintain or
defend an action in which the document o rrecord sought could
furnish evidence or necessary information. In Nowack v Fuller43
it is said that:
The problem is not so much one of denial of right of
every citizen to inspect public records as it is a declaration
of the interest which a private citizen must have to avail
himself of the extraordinary writ of mandamus to enforce
his right.
39. Caldwell v. Board of Pub. Works, 187 Cal. 510, 202 P 879 (1921).
40. Haas, Inspection of Public Records, KAN. L. RE:v. 157-64 (1962).
41. For a good discussion of the common law right of inspection see
Cole v. Rachac, 37 Minn. 372, 37 N.W 7 (1887).
42. 42 Am. JuR. Public Adm. § 76 (1942).
43. Nowack v. Fuller, 243 Mich. 200, 219 N.W 749-50 (1928).

State ex rel
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In early American cases, the rule appears to have been interpreted as one of grant and exclusion, and the courts have refused
inspection except where the applicant has had that particular narrow "interest." A special interest is still essential in the absence
of statute which grants a broader right.
Recent cases in a public school setting have interpreted the
special interest required for inspection in an interesting fashion.
In King v Ambellan 44 a school board member was declared to
have a common law right to inspect records compiled by the superintendent of his own school district. The plaintiff was a member
of the minority on the school board who opposed a special program
and he wanted the names of participating children so as to write
a letter of opposition to the parents. The majority wished to restrct
the information and passed a resolution to this effect. The broad
supervisory responsibility of a board member over expenditure of
funds and the efficiency of the school system was sufficient interest to support his inspection of the records.
In the Matter of Thibadeau45 the common law right of inspection of pupil personnel records was extended to the student, or if
the student is a minor, to his parent or guardian in a decision of
the New York Commissioner of Education. A local school board
had issued a directive that parents be permitted to inspect records
of their children including progress reports, subject grades, intelligence quotients, tests, achievement scores, medical reports, psychological and psychiatric records, selective guidance notes, and
evaluations by educators. A single board member initiated the appeal in an attempt to overturn the directive. The commissioner's
holding upheld the directive and indicated that state statutes making some reports privileged or confidential were not effective as
to a student, his parents, or guardian; but it prevents disclosure
to third parties. The educational interests of the child could best
be served by a complete understanding of all available information
by the parent as well as the school. The ruling requires that appropriate personnel should be available for interpretative purposes
so misinterpretation by laymen does not occur Inspection was said
to arise as a matter of law
The Thibadeau ruling was closely followed by the Van Allen v
McCleary case.46 The petitioner in this case was asking a mandamus
to compel school officers to submit for inspection the school records
of his son. The court held that the parent had a common law right
44. 12 Misc.2d 333, 17-1 N.Y.S 2d 98 (1956). See also Wagner v. Redmond, 127 So.2A
275 (La. App. 1960).
45. Matter of Appeal of Arthur T. Thibadeau, Jr., No. 6849, Decided by Ewald B.
Nyquist, Acting Commissioner of Education, University of State of New York, State
Education Dept. (Sept. 22, 1960).
46. 27 Misc.2d 81, 211 N.Y.S.2d 501 (1961).
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to inspect the child's school record and to compel their production
by mandamus in absence of constitutional, legislative, or administrative permission or prohibition. The case declares that a parent
has an obvious "interest" in a child's record in school, and that
even though records are confidential that the right of the parent
should be distinguished from the right of the public at large
to inspect.
A collateral purpose of the parent involving enforcement of
visitation rights under a divorce agreement is not a sufficient
interest to require the board of education to furnish the names and
addresses of children.4 7 Searching the enrollment record would place
too great a burden on the school and there was no indication that
search would be successful. However, where the parent had filed
a tort suit against a third party without naming the school district
as a party, a mandamus was granted over the school's objection
for use of the school records in an attempt to show the severity
48
of brain damage suffered by the child.
The right of inspection of a record, even if not strictly public,
has also been extended where it becomes the basis of an official
act or proceeding directly affecting the person; 49 or if the party is
subject to a hearing before an administrative tribunal, he is entitled to secure evidence for such hearing. 50 The New York State
Education Department makes access of an aggrieved person to
records for a governmental agency, including a school district, in
relation to defending against a matter complained of a part due
process and equal protection of the law 51 The fact that such
-information, if obtained, might be used against the custodian of the
record does not militate against inspection.5 2 Officials can not avoid
the requirement of allowing public access to public records by keeping them outside their offices but must maintain control of the
records and preserve them for inspection. 53
The custodian of a public record can not destroy it, deface
it, or give it up without authority from the Same source which
required it to be made. 54 If school records have been lost or
destroyed their content may be established by parole testimony -55
New Jersey statutes 56 charge the officer entitled to custody with
the duty of demanding and receiving public records from private
47. Marquesano v. Board of Education of New York, 191 N.Y.S.2d 713 (1959).
48. Johnson v. Board of Education, 220 N.Y.S.2d 362 (1961).
49. Hansen v. McNamara, 92 N.Y.S.2d 616, modified on other grounds, 95 N.Y.S.2d
904 (1960).
50. 42 AM. Jun. Public Administrative Law § 76 (1942).
.51. Manual on Pupil Records, op. cit., p. 2.
52. Sosa v. Lincoln Hospital of City of New York, 74 N.Y.S.2d 184. affirmed, 77
N.Y.S.2d 138 (1948).
53. Peoplo ex rel. Brownell v. Higgins, 96 Misc. 485, 160 N.Y.S. 721 (1916).
Gi4. People v. Peck, 138 N.Y. 386, 34 N.E. 347 (1893).
55. People v. Hlbble, 378 IlL 277.
56. N.J. STAT. ANN. 47 3-27-29 (1952).
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possession and makes unlawful possession, alteration, defacing, mutilation, or destruction with a malicious intent a high misdemeanor
The common law right to inspect certain documents or records
has several incidents which accompany it. The more important
ones are the rights to have certified copies made, to copy otherwise,
to make memoranda, or to photograph.5 7 Without these rights the
privilege of inspecting would be practically worthless. Where an
administrative department is given authority to promulgate rules
governing care, custody, use and preservation of its papers and
records, a subordinate of such department may not be compelled
to violate a valid regulation forbidding him from giving out certain
56
records or copies or producing them in court.
The right of inspection has never extended to all public records
and documents because public policy demands that they be kept
secret and free from public gaze. At least five classes of writings
fall into this area:
1. Writings of executive departments which are merely
communications between persons and not intended for
notice. 59
2. Diplomatic exchange and records.6 0
3. Records involving apprehension and prosecution of
criminals as well as informers in connection with knowledge of crime.6
4. Where such inspection or use of contests would be detrimental to public interests.6 2
6 3
5. Care and condition of inmates of public institutions.
In addition to the absolute limitations, the courts have found the
following restrictions on inspection to be reasonable: the hours inspection may be made;6 rules securing safety of the record;65 fees
for office space for persons making abstracts from record;6 6 requiring an attorney who inspects for a client to produce satisfactory
evidence of his authority; 7 and exclusion from office of persons
who conduct themselves in a disorderly manner.68 Public school
records or writings of a similar character could either be denied
access by the public or given access under reasonable restriction
with authority provided by these judicial doctrines.
57.
service
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.

State ex rel. Eggers v. Brown, 345 Mo. 430, 134 S.W.2d 28 (1939)
v. Register of Motor Vehicles, 296 Mass. 353, 5 N.E.2d 545 (1937).
Boske v. Comingore, 177 U.S. 459 (1900).
Lefebove v. Somersworth Shoe Co., 93 N.H. 354, 41 A.2d 924 (1945).
45 Am. Jup. Records and Recording Laws § 26 (1942).
U.S. V. Keown, 19 F.Supp. 639, (W.D. Ky. 1937).
State v. Miller, 204 Ala. 234, 85 So. 200 (1920), Jury rolls.
45 Ams. Jua Records and Recording Laws § 26 (1942).
Upton v. Catlin, 17 Colo. 546, 31 P 172 (1892).
State v. Rachac, 37 Minn. 372, 35 N.W 7 (1887).
Burton v. Reynolds, 102 Mich. 55, 60 N.W 452 (1894).
Brewer v. Watson, 71 Ala. 299, 46 Am. Rep. 318 (1882).
People v. Reilly, 38 Hun. 429 (N.Y. Supreme Ct., 1886).
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The general inspection statute states have general and comprehensive statutes to regulate the entire subject and supersede all
common law rules in this area. The statute may be so broad as to
grant right of inspection to all persons regardless of interest or
surround such right with whatever restrictions it thinks necessary
or proper 19 Other state legislatures or courts have not extended
70
the right of free examination quite so far In State v Harrison
the court listed the following inhibiting conditions: inspection must
be for a legitimate purpose; not merely to satisfy a whim or fancy;
not to engage in a pastime; to create a scandal; degrade another;
injure public morals; or further an improper purpose. In re
Coleman71 declares that inhibition of such privileges when purpose
is speculative or from idle curiosity is the exception to the rule.
In a 1934 case, the effect of such statutes was construed as placing
upon the applicant for inspection the burden of proving a proper
purpose.72 Though subject to reasonable regulation, such rules must
not be of such an arbitrary nature as to deny the applicant the
right granted by law 73
Opening records for public inspection is a subject within the
legislative power, not judicial, and when inspection is sought under
a statute the provisions thereof will govern the right and manner
of inspection.
The specific statute states have legislative policies which determine public records by specific statutes. Typical of these state
statutes are those of California and New Jersey.
The California legislature has stated its policy by a joint resolution: 7 4 "It is the policy of the State of California that public
records and documents be open for public inspection in order to
prevent secrecy m governmental affairs." Court decision early expanded upon this doctrine declaring all records that were required
to be kept either by statute, administrative regulation, or by some
other authority were public records.5
Other decisions extend
public record status to .writings that are merely necessary or convement to the discharge of an official's duties. 7 6 Where there is a
question regarding the status of a record and the official in charge
refuses to allow inspection, his decision may be reviewed by a writ
of mandamus.7 7 The question, "Does the record of document in
question deal with a matter of legitimate public interest, the manner
69. Flint v. Stone-Tracy Co., 220 U.S. 107 (1911).
70. 130 W Va. 246, 43 S.E.2d 214 (1947).
71. 208 F.Supp. 199, affirmed Coleman v. Kennedy, 313 F.2d 867, cert. denied, 373 U.S.
950 (1962).
72. State v. Crouch, 116 Fla. 102, 156, So. 297 (1934).
73. State v. McGrath, 104 Mont. 490, 67 P.2d 838 (1937).
74. Jt. Res., 9th Cal. Leg., Reg. Sess, CAL. STAT. ch. ll p. 5588 (1939).
75. Kyburg v. Perkins, 6 Cal. 674 (1856), Walker v. Supreme Ct., 155 Cal. App.2d
134. 317 1'.2d 130 (1957).
76. Peoplo v. Shaw, 17 Cal.2d 778, 112 P.2d 241 (1941).
77. CAL. CoDm or Civ. PRoc. §§ 1085, 1086 (West 1960).
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In which public business is conducted, or a matter concerning the
78
public welfare?," is the fundamental test.

A recent law review article7 9 provides the following commentary
in regard to inspection under California lawSpecial provisions restricting inspection of records in
California public offices are now found in over 200 code
sections. Restricting statutes tend to remove from right of
inspection those records which reveal information on individuals. Some seventy-eight out of eighty-eight sections or
groups of sections deal with information relating to private
or business affairs of individuals. Broad discretion is given
to the custodian to determine public interest involved and
the courts are reluctant to upset such discretion.
The effect of such statutes is to restrict many areas of information
where the privacy of the individual is at stake.
Typical of the restrictive sections are several found in the
Education Code which provides special safeguards for information
contained in pupil personnel records. The general section is quoted
in full to provide an insight into its full sweep:
Section 10751. Information concerning pupils. No teacher, principal, employee, or governing board member of any
public, private or parochial school shall give out any personal
information concerning any particular minor pupil enrolled
in the school in any class below the twelfth grade or below
or in the thirteenth or fourteenth year of a public junior
college to any person except under judicial process unless
the person is one of the following: (a) a parent or guardian
of such pupil, (b) a person designated by such parent or
guardian in writing, (c) an officer or employee of a public,
private, or parochial school where the pupil attends, has
attended, or intends to enroll, (d) an officer or employee of
the United States, the State of Callifornia, or a city, city
and county, or county seeking information in the course of
his duties, (e) an officer or employee of a public or a private
guidance or welfare agency of which the pupil is a client.
Restrictions imposed by this act are not intended to interfere with the giving of information by school personnel
concerning participation in athletics, school activities, winning of scholastic awards and other like information. Notwithstanding the restrictions imposed by this section, an
employer or potential employer of the pupil may be furnished
age and scholastic record of the pupil and employment
recommendations prepared by members of the school staff,
and rosters containing the names and addresses of seniors
in public, private, or parochial high schools, or junior col78.
79.

Caldwell v. Board of Public Works, 187 Cal. 510, 202 P
50 CAm . L. REV. 79.

879 (1921).
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leges may be furnished to private business or professional
schools or colleges. 0
The section following provides for transfer of cumulative records
and the manner in which records shall be inspected by parents.
Section 10752. Transfer of cumulative records. Whenever
a pupil transfers from one school district to another within
the state, the cumulative record of the pupil, which may be
available to the pupil's parent for inspection during consultation with a certificated employee of the district, or a copy
shall be transferred to the district to which the pupil
transfers. 8 1
Subsequent sections of the Code provide for confidentiality and
3
secrecy of mental health records, 2 and physical health records,
and relieves the professional staff of liability for either civil or
criminal penalties for reports made in good faith. Members of the
school board for Caruthers Union High School District were held
liable to damages for a release of disciplinary information m a
public announcement of a special school board which contravened
8
these statutory provisions. 4
The New Jersey statutory provisions are similar but not quite
so far reaching. A legislative finding makes a broad pronouncement:
47" 1A-a

Legislative findings.

The legislature finds and declares it to be the public
policy of this state that public records shall be readily accessible for examination by the citizens of this state with
certain exceptions for the protection of public interest. 5
The exception which is pertinent for educators limits this general
doctrine severely It reads:
18:2-4. 1 Rules and Regulations for Inspection of Pupil
Records.
The State Board of Education shall prescribe rules and
regulations governing the public inspection of pupil records
and the furnishing of any other information relating to the
pupils and former pupils of any school district. No liability
shall attach to any Board of Education, its officers, or employees who shall permit inspection of records and who shall
furnish information pursuant to the rules and regulations
80.

81.
82.
83.
84.
85.

CAI. EDUC. CODE 1061 (West 1960).
CAL. EDUC. CODE 10752 (West 1960).
CAL. EDUC. CODE 11801-03 (West 1960).
CAiL. EDUC. CODE 1191 (West 1960).
Elder V. Anderson, 205 Cal. App.2d 326, 23 Cal. Rptr. 48 (1962).
N.J. STAT. ANN. 47:1A-1 (1966 Supp.),
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prescribed by the State Board of Education pursuant to this
act.8 6
From the foregoing discussion it appears that local school policy
regarding access or denial of access to pupil personnel records is
dependent upon the legislative policy of the jurisdiction where the
school district is located.
If the common law doctrine prevails a special interest must
exist as a matter of law to justify access to the record. Pupil
personnel records in a district within a state having a general and
broad statute would be subject to inspection of those having an
interest of a legitimate nature or by those who by custom or usage
have had such access. In a special statute state, the specific statutory provision would control access to pupil personnel records, affix
or relieve possible penalties, and would be strictly construed as
m derogation of the common law rights.
WHAT RIGHT OF INTEREST ExiSTS IN COLLEGE ACADEMIC
RECORDS WHICH

SHOULD BE PROTECTED?

In a common law sense the student's only interest in a public
record was that of having access for examination or for copying.
He had little contact with government and had little use for the
record other than as a memorial for some type of transaction.
Although little interest has been shown to educational records in
state legislation, there are a few exceptions where such information
has been recognized as being of a confidential character 87 Al86. N.J. STAT. ANN. 18:2-4.1 (1964 Supp.).
87. Typical provisions from the states of Michigan, Oklahoma, and California will be
listed for purpose of illustration. The Michigan statute reads:
MICHIGAN SCHOOL CODE, Section 951 (1955)
No teacher, guidance officer, school executive, or other person engaged In character building in the public schools or in any other educational institution, including any clerical worker of such schools and institutions, who maintains records of student's behavior or who has such
records in his custody, or who receives In confidence communications from
students, shall be allowed in any proceedings, civil or criminal, in any
court of this state to reveal or disclose any 4nformation obtained by him
from such records of communication, nor to produce such record or
transcript or record thereof except any such testimony may be given with
the consent of the person so confiding or to whom such records relate,
if such a person is 21 years of age or over, or, if such person is a
minor, with the consent of his or her parent or legal guardian.
Oklahoma makes revelation of information about a child gained as a teacher a
misdemeanor. The statute reads:
It shall be a misdemeanor for any teacher to reveal any information concerning any child obtained by him In his capacity as a teacher
except as may be required by his contractual duties.
A California statute is more explicit than the previous ones in regard to spelling out
the status of pupil records. The section regarding pupil records reads:
CAL. EDUC. CODE 10751 (West 1960)
No teacher, principal, employee, or governing board member of any
public, private or parochial school shall give out any personal information concerning any particular minor pupil enrolled in the school or in
any class of the twelfth grade or below, or in the thirteenth or fourteenth grades of a public junior college to any person except under Judicial process unless the person is one of the following- (a) a parent or
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though most of the statutes deal with public school records, the

status of records in public colleges should bear similar relationships.
Tradition and practice among various institutions have made
for greater use of the concept of confidentiality than has been recognized in statutory form. Unfortunately there are very few cases
which have reached the appellate level that deal with any aspects
of collegiate academic records and the management of record systems.
In People v Russell8 a previously mentioned case, the dicta
of the case cites current practices in regard to release of academic
data in several paragraphs. The defendant had been charged with
the crime of forgery in attempting to get the transcript of one Robert
G. Anaya from the records office of San Diego State College. The
following excerpts are illustrative of practice in records management:
Common practice is to require a student to sign a
release form.
Negligent release of the transcript might well subject
the school to suit by Mr Anaya for a violation of his right
of privacy This would be particularly true if the forger
securing the transcript released it in such way as to cause
embarrassment, pecuniary loss or injury to the reputation
of Mr Anaya.
Similarly the fraud here injures the public because it
has been determined that the best interests of society are
served by not opening to public gaze the grades achieved
by individuals.
A person who attends a public school might be injured
by the promiscuous circulation of his school records. There
is certainly a reasonable basis for college authorities to
restrict circulation of this information.
The judge in this case touched significantly on the confidential
nature of these records, but he had no specific case law or statutory
enactment upon which to base his decision bearing directly upon
college academic records. In an area of such importance, the opening of governmental records of a quasi-public nature to a segment
guardian of the pupil, (b) a person designated by such parent or guardian in writing, (c) an officer or employee of a public, private, or parochial school where the child attends, has attended, or intends to enroll,
(d) an officer or employee of the United States, The state of California,
or a city or county seeking information, in the course of his duties, (e)
an officer or employee of a pupil or private guidance or welfare agency
of which the pupil is a client.
This statute in effect makes all information of a personal nature quasi-public In.?
provides that damages may be gained for improper release of such information. It does
not restrict giving of general information about awards, athletics, and other news of
general interest. Nor does it protect the.record when it is given to an employer or prospective employer of the child. California courts have protected the student's right by
providing damages for improper release of such records.
88. 214 Cal. App.2d 445, 29 Cal. Rptr. 562 (1963).
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of the public, it seems strange that legislative power over them
has not been used to spell out their status because the courts are
not the proper authority to be exercised here. 9
Although colleges have absolute discretion in determining
whether or not a student has been able to obtain proper standards
of scholarship to continue his studies9" little support can be found for
authority to release such records to a draft board or other agency
unless the student has given his consent or there has been a
waiver of his right to privacy ol There is obviously a right of
privacy which is being violated in those circumstances where such
information is relayed without student request or consent. There is
a growing number of statutes which are intended to prohibit
disclosure of confidential information of various kinds such as:
United States Census Data,9 2 tax data, 93 and confidential business
data.9 4 Legislation appears to be the only solution because the
"right to privacy" is still highly debated in the law reviews.9 5
Recent voices such as Edward J Bloustem would yet subordinate
the private interest to that of the public. In a recent law review
article he states,
Even where there is a clear violation of privacy made
out, one must still face the question whether such act is
by some countervailing public policy
privileged or excused
96
of social interest.
Under present decisions it is probable that college officers can
continue to release student grades to another governmental agency
with impunity In a Texas case, Morris v Nowotny, 9 7 on which the
U S. Supreme Court refused certiorari or rehearing, student records
were released to a court for a sanity hearing. In ruling for the
defendants, including the university's dean of students, the court
stated:
Nor is it disputable that public officers are not liable
to individuals for acts done within the scope of public
89. Trimble v. Johnson, 173 F.Supp. 651 (D.D.C. 1959) has a good discussion of legislative power over governmental records.
90. Connelly v. University of Vermont and State Agricultural College, 244 F.Supp. 156
(D. Vt. 1965). West v. Board of Trustees of Miami University, 41 Ohio App. 367, 181 N.E.
144 (1931).
91. (Waiver of privacy in a military situation) Stryker v. Republic Pictures Corp., 198
Cal. App. 191, 238 P.2d 670 (1951).
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96. Bloustein, Privacy as an Aspect of Human Dignity* An Answer to Dean Prosser,
39 N.Y.U.L. REV. 962, 1004 (1964).

97. 323 S.W.2d 301 (Tex. App.)
921 (1959).

cert. denid, 361 U.S. 889, rehearing denied, 361 U.S.
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duties. And if the act is lawful, the motive of the actor is
immaterial.
On the other hand, the college officer could probably refuse to
cooperate with the Selective Service System with a certain degree
of safety if he believes it to be harmful to the public interest or
because it would unduly damage reputation.9 8 It would serve the
public interest if a balance could be struck in the matter between
individual damage and the public interest in supporting the military
effort.
From the analysis of the various legal aspects of the management of collegiate academic records systems, the appropriate area
to tackle this question is legislative rather than judicial. The elusive
"right of privacy" has a formidable antagonist in the "public
interest" in maintaining some system of impressing youth into the
military services. The actions of various legislative bodies will
more nearly serve the individual and national interests than actions
by the judicial branch.

98. State ex. rel. Yourmans v. Owens, 28 Wia.2d 672, 137 N.W.2d 470 (1966), citing 76
C.J.S. Recorda § 35 (1952).

